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Attached you will find a copy of 2 report outlining our recommendations regarding the two basic
charges to this wage board: 1) whether the industry should continue to be completely exempt from
Order 14; and 2) whether there are unique working conditions of sheep herders that require the
establishment of special protective rules. SN ' ,

As our report makes clear, we reject the basic industry position —that the wage and work place ‘
standards of the controversial federal H-2A guest worker program- should be all that applies to
sheep herders under California law. Instead, we have proposed reasonable amendments to the wage
order to allow for better wages and improved working conditions. We hope you can support our.
position. We look forward to continuing to work with you, the staff and the industry to arive at a
fair conclusion on this issue. ‘ L : -

Sincerely, -
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I. Introduction and Overview

This report outlines the findings of the employee members of the sheep herder
wage board on the two charges made to us by the IWC, and also provides an

- explanation of all of our proposed changes to IWC Order 14-2001.

This report is divided into 3 sections covering:
1) a discussion of our recommendations regarding wages to be paid;

2) a discussion of provisions of the current wage order that should also
apply to sheep herders; and , o

3) a discussion of other protections which should be made available under
the.order. ‘ ' : '

In addition, in five appendices o the report, we provide the IWC with a variety of
other information that will be of help in understanding our proposal, including:

L A copy'Of the wage order, with the specific language of our
amendments written into the appropriate sections (page 9 ).

il.  Ourrationale for the monthly wage to be set for sheep herders (pg. -
23). . | | L

I, Areprint of the recent on-line investigative report: ‘A WOLF IN. -
" SHEEP'S CLOTHING: Forelgn Workers Are Protecting Colorado’s .
Sheep, But Who's Protecting the Herders?” (pg. 25).

IV. A representative sample of some of the reo'énf investigative reporting
on abuses in the H-2A program elsewhere in the U.S. (pg. 35).

V. Ashortlist of some other materials describing abuses found in guest
““worker programs in the United States and in Califomia ( pg.45).



. Recommendations Reg arding‘ Wages to be Paid to Sheep Herders

" A. Sheep Herders Shouid Be Pald A Monthly Wage Higher Than The H-2A
Program Rate, But Employers Should Also Be Able To Pay A Lower Wage If
They Provide Meals And Lodging

" The industry insists that the current H-2A program wage rate of $900 a monthis fair
for sheep herders [who under contract must be "on call” for 24 hours a day, seven
days a week, for 50 weeks per year]. The industry also says that this same rate
should be applied to non-H2-A sheep herders as well. SRR

We strongly disagree, and believe that under current California law the workers

~would be entitled to compensation for all of this time. (See supplemental written
testimony of Cynthia L. Rice, admitted October 3, 2000.)

However, to produce an altemative compromise minimum wage for purposes of our
proposal, we first reviewed testimony by industry representatives before the IWC
and found that applying the minimum wage to hours they said were actually worked
by sheep herders should have resulted in minimum monthly wage of about $1,500.

We then considered. the testimony of sheep herder advocates who have met
extensively with Califomia sheep herders and who had asked them to provide their
best sense of hours actually worked, using the industry’s prior testimony as a basis
for that analysis. The conclusion of the workers was that they worked a significant
amount of additional hours for which they were entitled to compensation. Indeed,

~ the compromise we propose —a monthly wage of $2,060— is based on fewer hours |
than the workers believe they work. In Appendix No. 2, we set forth the basis for our

proposal.

" Inaspirit of further compromise with the industry, employee wage board members
propose to allow. employers to reduce that monthly wage by the full amount of the
credits that are available under the wage order's meals and lodging section, and to
eliminate ~as to sheep herders only—the provisions of that section that require the -

. employee to voluntarily agree to such credits. This will allow a reduction of $411 per

month off the $2,060 monthly wage we propose.’

! We arrive at the $411 figure by multiplying the maximum permissible weekly rate for a
room occupied alone by 4.3 weeks per month, and adding to that the maximum daily food
allowance times 30 days. '
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In addition, our. proposal allows for the reduction of an additional $100 per month,
if the employer provides & seventh day off in each week of the month.. .

Thus, the net minimurm monthly wage could be a3 low as $1,549.

Finally, we have agreed to discuss additional credits against the monthly minimum
wage, specifically. the value of medical insuranceé benefits and the cost of
transportation associated with importing sheep herder guest workers. We would
hope to be able to address these issues at the forthcoming public hearing (or
pefore, in private meetings with industry \eaders), but can make no commitment
‘pecause further reductions of the monthly wage may reduce it unacceptably. -

B. Our 'Proposal‘ Exempts The lndusiry From Payment Of Overtime Wages
. Even Though They Concede That For 6 Months Of The Year Many Sheep
" Herders Work 13 Hour Days, Seven Days A Woek -

Under the wage order, other agricultura! workers are entitled to overtime pay equal
to 1 and Y2 limes the regular rate for all hours after ten hours in a day, for the first
eighton the seventh day. and 2 times the regular rate for all hours after eighton the
seventh day. (See § 3(A).) . . _ '
The proposal we have offered eliminates all overtime liability. This is a very
significant reduction of total wages due to sheep herders because, according to
testimony by the industry, sheep herders work 13 hours per day, seven days a
week, for at least six months of the year. : '

The difference betwee? our compromise monthly wage and that which would be
due if overtime weré paid amounts to thousands of dollars on an annualized basis.

Recommendations Regardin Provisions Of Wage O

important Protect ons Afforded To Other Caiforn ricutural Wol

~ Are Not included In The Sheop Herder Rules Of The H-2A Program And Which
Should Therefore Be Extended To All Sheep Herders .

n.

A. Payroll Records And Employeév Pay Information Required

Section 7 requirés employers to maintain ba: ¢ information and time rebords about
their employees, to provide employees with iterized pay stubs (including al
deductions, such as for meals and lodging), and 10 keep these records for three

years. Our proposal provides that sheep herders Wil ‘be ‘treated like otiter

agricultural workers, except that the existing obligation to make and keep records
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of hours worked, start and stoP times, etC.s has been modified sO thatitapplies only
is doing non-sheep herding work. ' | .

when a worker

gectioni 4 requireS € \oyeeswork more
obligates employ _ to take an “on du
i :me worked. Our proposal retains the meal period

t deal with “on duty” meals.

requirement.
Loss Of gquipment Uniess Caused By Dishonesty,

¢. No Deductions For
willfulness: Or Gross Neg\igence'By Th
ires NO amendment apply t0 sheep It
which apply 0

gection 8 requires
include this section in the listing ofthose ‘
tecti joyed by virtually every worker in &V

wage orde
occupation.

o Employee .
erders, other than merely 10
em. ltisa basic California
ery industry and

ust Provide Tools OF Equipment Unless Wages Are At Least

p. Employers M
smum Wage

Two Times The Min!
\WC orders, pars charges

gection 9. another ubiquitous provision coramon through )
' i e ers than twice the minimum
wage. Howeve, It a4 ire @ reasonable deposit to serve as
i rovided that no deduction can ade for normal wear -
ers under this section without change.

security for. SUv
and tear). OUf proposa\ cove

And Lodging ’ | .

‘Because employers are tobe given authority 0 deduct for meals 'and \odging, our
proposa\ applies existing section 10 to {hem and trea s themn Wike any other
_employef under the ge order. (Note that in our new o€ son 14, specific housing

gtandards are set forth for sheep herders.) '

E. Meals

periods quuired

Section 12 mandatéé 40 rninutes of
be in the middle

as pvacticable shall

F. Resf
rest for avery 4 hours of work,
= All other agricu\tura\

of each work period--



'

~B. Other Work Place Protections -

employers must provide such rest periods; there is ho reason to exempt employers.
of sheep herders. : '

G. Suitable Seats On Or At Machines

Sectioh 13 requires that -when the nature of the work reasonably permits the use
of seats, suitable geats shall be provided for employees working on OF at a
machine.’ Ourproposal includes this protection for sheep herders.

H. Wage Order 44 Civil Penalties

Section 17 currently mandatés modest penalties for failing to pay workers wéges

that are owed to them, and our proposal insures that sheep herders have this’
protection for the new provisions that are applicable to them. :

Recomm ndations Re arding Addition | Pri ' ' iy To
All Sheep Herders in California : I

Our proposal includes a new Section 14 which gets forth-a few mod.estv prote(:lions

applicable to all sheep herders working in California.

A. Housing Protectlons

Our proposal provides different housing protections for the three most common
situations: , : »

.1) on the open range, where mobile sheep camps cannot be moved, we will
 accept application of the H-2A program standards in effect as of July 1, 2001;

2) on the open range where sheep camps can be jocated, we identify six basic
standards —from toilets (including portable ones) o adequate cooking facilities—
which should be the minimum provided o each sheep herder, and

3) for fixed site housing. we propose idenﬁcél coverage as that which appliesto
other agricuttural employees under California law.. : :

[P . e e e N

* Qur proposal, in section 14 (D). specifies 4 new protections for sheep herders

under this wage order:



1) the right to regular mail services;

2) the right to a means of communication through telephone or radio (which the
employer is permitted to charge for if there is non-emergency use), '

3) the right to receive visitors of their choice; and

4) the right of access to trahsportation for shopping, as well as access to medical
* or cultural facilities. - “



APPENDIX NO. 1

Compromise proposal Of Employee Members of the

~ gheep Herder Wage Board To provide Better Wages,
Working Conditions and Labor Standards . |
For All Sheep Herders In California

. [The specific changes to Wage Order 14-2001 proposed by the employee

. paembexs of the sheep herder wage board on February 22,2001, axe below
inserted into the text of the cnxrent order. Additions to the text are underlined
and bolded; deletions are stricken.}

1. Applicability of Order. This order shell apply 0 all ns employed in an
agricultural occupation whether paid on atime, piece rate, commission, or other
basis, except that: ' .

(B) No provision of this Order shall apply to a0y individual who is the
parent, spouse, child, or legally adopted child of the employety

(C) Section 5 of this Order shall not apply 10 any employer who employs -
fewes thao five (5) persons covered by this Order. If at any On° time during
a calendar yeat an employer has five (5) or more employees covered by this .
Order, every ptovision:of this Ordeg; including Section 5, Reporting Time

Pay, shall apply t0 that employer throughout that calendar year.

(D) No provision of this Order shall apply to anY employee covered by
Order No. 8-80 07 Order No. 13-80, relating 10 industries handling products

" after harvest



®) The provisions of this Order shall not apply to any individual

' participating 10 2 national service program, such as AmeriCorps, carried out -

using assistance provided under Section 12571 of Title 42 of the United
States Code. (See Stats. 2000, ch. 365, amending Labor Code § 1171.)

(F) The provisions of Sections 1, 2, 4(E), 7(D), 8, 9,10 11(B). 12, 13,14,
15,1617, 18,19 and 20 of this Order shall sot apply 10 sheepherders.

(G) Section 3 of this Order shall not apply to an employee licensed
pursuaot 10 Asticle 3 (commencing with § 7850) of Chapter 1 of Part3 of
Division 6 of the Fish and Game Code who serves as a crew member on a
commercial fishing vessel. ‘ ' :

2. Definitions.

(A) No provision of this Order shall apply to m? cmployee wh6 is engaged

in work which is primarily‘intellectual, managerial, or creative, and which -

requires exercise of discretion and independent judgment, and for which the
remuperation is not less than two times the monthly State minimum Wage '

for full-time employment.

(B) "Division” means the Division of Labor Standards Enforcement of the
State of California. ‘

© *Employ” means to engage, suffer, or perm&i to work.

®) »Employed in an agricultural occupation,” means any of the following
described occupations: : ' .

(1) The preparation, C&r¢, and treatment of famm Jand,
pipeline, or ditches, including leveling for agricultural
purposes, plowing, discing, and fertilizing the soil;

(2) The sowing and planting of any agricultural of
porticultural commodity; - :

(3) The care of any agricultural or horticultural commodity,
as used in this subdivision, "care” includes, but is not.
Limited to, cultivation, irrigation, weed control, thinning,
heating, pruning, of tieing, furnigating, spraying, and
dusting; -
(4) The harvesting of any agricultural or borticultural
..commodity, including but not Limited to, picking, cutting,
threshing, MOWing, kmocking off, field chopping,'bunching,
paling, balling, ficld packing, and placing in feld containers
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o in the vehicle in which the commodity will be bauled, and
transpoxtation on the farm o to a place of first processing of
distribution;

(5) The assembly and storage of any agricultural or
horticultural coxamodity, including but not limited to,
loading, road siding, banking; stacking, binding, and piling;

ot (6) The raising, feeding and management of livestock, fur
bearing animals, povltry, fish, mollusks, and insects,

~ jncluding but not lixnited to herding, housing, hatching,
milking, shearing, bendling eggs, and extracting honey; ..

(7) The harvesting of fish, 23 defined by Section 45 of the |
. Fish and Game Code, for commercial sale; ,

(8) The conservation.' improvement or maintenance of such
farm and its tools and equipment.

(B) »Employee” means any person employed by an employer.

i) »Employer” means any person as defined in Section 18 of the Labor
Code, who directly ox indirectly, or through an agent of any other person,

- employs ot exercises control over the wages, hours, Of working conditions
of any person. | -
(G) "Hours worked” means the time during which an employee is subject to
the control of an employer, and includes all the time the employee is
suffercd or permitted to work, whether or not required to do so.

wMipor" means, for the purpose of this Order, any person under the age
of cighteen (18) years. |

(1) "Qutside Salesperson” means any person, 18 years of age or over, who

customarily and regularly works more than half the working time away

from the employer’s place of business sclling tangible or intangible itezns ot
obtaining orders or contracts for products, services or use of facilities.

(J) "Piece rate basis” is 2 method of payment based on units-of production
 or a fraction thereof. - |
x) “primarily” as used in Section 1, Applicability, means more than one-
half the employee's work time. ' -

. (L) "Sheep herder” means agy individual who tends flocks of sheep grazing .

on Fange or pasturcs who moves sheep to and about an ars2 assigned for

grazing; who prevents sheep from wandering or becoming Jost, using

* trained dogs to round up strays and protect sheep against predators and the

. eating of poisonous plants; who assists in the Jambing. docking and

. shesring of sheep; who feeds sheep supplementary rations; and who waters
sheep. ‘ )
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nShift” means designated hours of work by an employee, witha
designated beginning time and quitting time- . .

"Split,shiﬁ" means a work schedule which is interrupted by pon-paid
pon-working periods established by the employer, other then bona fide rest '
or meal periods. ‘
©) wwages" includes all amounts for labor perforred bY employees of
every description, whether the amount is fixed o ascertained by the
standard of time, task, p1ece, commission basis, or other method of -

() "Workday" means amy consecutive 24 hours beginning at the same time
each calendar day. . v

Q i orkweek" means any seven (7) consecutive days, staxting with the
same calendar day cach week. "Workweek” is a fixed and regulatly
securring period of 168 hours, seven (7) <onsecutive 24-hour periods.

3. Hours and Days of Work. : .
(A) The following overtime provisions are applicable to employees
cighteen (1 g) years of age or over and to employees sixteen (16) of
seventeen (17) years of age who arc not required by law to attend school:
such employees <hall not be employed more than ten (10) bours in &Y one
waorkday or more than six (6) days in any workweek unless the employee
receives onc and ope-half (1 1/2) times such employee'’s regulay rate of pay
for all hours worked over ten (10) hours in any workday and for the first
eight (8) bours on the seventh (7th) day of work and double the employee's
regular ratc of pay for all hours worked over eight (8) on the seventh (7th)

day of work in the workweek.

(B) An employee may be employed on seven (7) workdays in one
workweek with no oveitime pay Tequired when the total hours of .
employment during such workweek do not exceed thirty (30) and the total
hours of exoployment in any one workday thereof do not exceed six (6)-

© Thé. provisions of subsection (A) above shall not apply to an employee
covered by this Order during any week in which more than half of such.
enployee’s working time is devoted to performing {he duties of an imigator.

(D) The provisiéns of this section are not applicable to employees whose
hours of service are regulated by: .

(1) The United States _Depanmmt of Transportation Code of
Federal Regulations, title 49, sections 395.1 t0 395.13,
Hours of Sexvice of Drivers; of ’ ‘
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4. Minimum Wages-

() title13 of the California Code of Regulations, subchapter
6.5, sec. 1200 and following sections, regulating hours of
drivers.

(E) This section shall not apply 1o any employee covered by a collective
i jum wage rates for

bargaining agreement if said agreement provides
overtime work and 2 cash wage rate for such employe® of not less than one
dollar ($1.00) per hour more than the minimum wage

(A) Every employex shall
dollars and twenty five cents ($6.25) per hour for all bours worked,
effective January 1, 2001, and not less than six dollars and geventy five

cents (36.75) px hour for all hours worked effective January 1, 2002,

except:
(V) LEARNERS. Employees duriog their first one h\mdred

(B) Bvery employer shall pay to each employee, on {he established payday
for the pexiod involved, not Jess than the applicable minimum wage for all -
hours worked in the payroll period, whether the remuneration is measured
by time, piece: commission, oF otherwise. '

rks a split shift, one hour's pay at the minimum

(C) When a0 employee WO
wage sball be paid in addition to the minimum wage for that workday,

except when the employee resides at the place of employment.

(D) The provisions of this section shall not apply to apprentices regularly

indentured under the State Division of Apprenticeship Standards.
heep herd joyedon a cheduled

rogram in effect

H-2A sheep herders. .
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(2) The monthly minimum wage established under Section (E)(1)is reducible by
$100 for any calendar month in which the employer provides the sheep herdey
with one regularly scheduled 24 hour period off in each seven day work week in
that month. In order for a 24 hour period to be considered a day off, the

employer must allow the sheep herdey to leave the premises during that time if

desired.

(3) Any sheepherder who performs non-sheepherding agricultural or other work
on any work day shall be fully covered by the provisions of this Oxder for the .

work week or the remainder of the worker’s contract term, which ever is Jonger.

{4) The amount of the monthly wage required jn (F)(1) shall be
MMMIMM
of the increase shall be determined by calcalating the percentage

_ increase of the new rate over the previous pate, and then by applying
the same percentage increase to the miniypum monthly wage rate.”

5. Reporting Time Pay. ' ‘
(A) Each workday an employee is required to report for work and does
report, but is not put to work or is furnished Jess than half said employee's’
asual or scheduled day's work, the employee shall be paid for balf the vsual
or scheduled day's work, but in no event for less than two (2) hours nor
more then four (4) hours, at the employee's regular rate of pay, which shall

" pot be less than the minimum wage. '

. (B) If an employee is required to report for work a second time in any one
workday and is-furnished less than two hours of work on the second
reporting, said employee shall be paid for two hours at the employee's
regular rate of pay, which shall not be Jess than the minimum wage.

(C) The forégoing reporting time pay provisions are not applicable whm:

(1) Operations cannot commence or continue due to threats
1o employees or property; or when recommended by civil
authorities; or ,

(2) Public utilities fail to supply electricity, water, or gas, Of
{here is a failure in the public utilities, or sewer system; or

(3) The interruption of work is caused by an Act of God or
other cause not within the employer's control.

(D) This section shall not apply to an employee on paid standby status who
is called to perform assigned work at a time other than the employee's
scheduled reporting time.
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6. Licenses for Disabled Workers.

(A) A license may be issoed by the Division authoriiing employment of 2

 person whose carning capacity i8 impaired by physical disability or mental

deficiency at Jess than the minimum wage. Such licenses shall be granted
only upon joint application of employer apd employee and employee’s
representative if any.

BYA special license may be issued to 2 nonprofit organizaﬁoﬁ suchasa

sheltered worksbop of rehabilitation facility fixing special minmum rates
to enable the employment of such persons without requiring individual

Ticenses of such employees.

(C) Al such licenses and special licenses shall be senewed on a yeatly basis
or more frequently at the discretion of the Division. '

(Se California Labor Code, Sections 1191 and 1191.5)

7. Records.

(A) Bvery employer shall keep accurate information with tespect to each
employee I including the following: o

(1) Full name, home addsess, occupation and social security
numbet.

' (2) Birth date, if under 18 years, and desighation as a minor.

(3) Time records showing when the employee begins and
ends each work period. Meal periods, split shift intervals

and total daily hours worked shall also be recorded. Meal
periods during which operations ccase and authorized rest
periods need not be recorded.

(4) Total wages paid each payrol period, including value of
board, lodging, of other compensation actually furnished to
the employee. ' _

(5) Total hours worked in the payroll period and gpplicable
rates of pay- This information chall be made readily
available to the employee upon reasopable request.

(6) Whena piece rate or incentive plan is in opexation, piece
rates or a0 explapation of the incentive plan formula shall be
provided to employees. AD accurate production record
pe maintained by the employer- :

wages furnish cach employe¢, either as 2 detachable part of the check, draft,

(B) Every employer shall semiméntlﬂy or at the time of each paymeant of K
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or voucher paying the employee's Wages, of separately, a0 jternized
staterpent in writing showing: (Hall deductions; (2) the inclusive dates of
the period for which the employee is paid; 3) the name of the employee of
the employee's gocial security aumber; and (4) the name of the employer,
provided all deductions made on written orders of the employee may be

aggregated and shown 2s on¢ item.

C) All roquired records ¢hall be in the English lapguage and in ink or other

indelible form, properly dated, showing month, day and year, and sball be

 kept on file bY the employer for at least three years at the place of
employment OF at 2 central Jocation within the State of California. An
employec's records shall be available for inspection by the employee upon

reasonable request.
(1) E vexry employer of sheep herders shall keep accuyate information
respect t each emplo ee includin the following:

| Full name, home address, occapation and social securl
- pumbex (if applicable): g

2) Birth date. §f under 18 years, and desigl_laﬁgn as A MINor.
(3) Time records, when t\ie sheep hexder is gngaged jn_non-
the employee begi
)

sheepherd work, showin when and ends
each WOr, eriod. Meal eriods.S: t shiftintervals and total da
" hours worked shall also be rec ded during su times. Meal
~ periodsduring which operations cease and anthorized rest periods

’ W

(4)Toul wages pajd each pay;o\l period, mcludigg value of board,
jodging, r other com gation actua furpished to the em loyee.

Total hours orked in the pa oll period 2 d applicable rates
of pay, when the sheep. herder is engaged in gon-sneephegdmg ,
' is in ormation shall be made readily sV le to the
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pame of the employee OF the employee'g social security gngbef (f

applicgble); and (4) the name of the employer, provided all deductions
made on written orders of the employee may be aggregated and shown as
~ one item. ' ‘ . '

(8) All required records shall be in the Epglish language and in
ink or other indelible form, properly dated, showing month, day
~ and year, and <hall be kept on file by the employer for at least
three years at the place of employm ent or at a central location
within the State of California. An employee’s records shall be

ab jnspection by the employee upon reasonable request.

available for ins ecti

. 8. Cash Shortage and Breakage.
No employer ghall make any deduction from the wage or require any
reimbursement from an employee for any cash shortage, breakage, or loss
of equipment, unless it can be shown that the shortage, breakage, or loss is
caused by a dishonest or willful act, or by the gross negligence of the
‘employee-
9. Uniforms and Equipment. .
* (A) When uniforms are required by the employet to be wom by the

employee as 2 condition of employment, such uniforms shall be provided .

and maintained by the employer. The term nymiform” includes wearing

appare] and accessonies of distinctive design or color.

(B) When 1o00ls or equipment are required by the employer or are necessary

to the performance of a job, such tools and equipment shall be provided and

maintained by the employer, except that an employee whose wages arc at

Jeast two (2) times the minimum wage provided herein may be requiredto
provide and maintain hand tools and equipment customarily required by the

trade or craft. This subsection (B) shall not apply to apprentices regularly
indentured under the State Division of Apprenticeship Standards. ~

COA reasonable deposit may be required as security for the retun of the
items furnished by the employer under provisions of subsections (A) and

) of this gection upon issuance of a receipt to the employee for such
deposit. Such deposits shall be made pursuant to Section 400 and following
of the Labor Code or an employer with the prior written authorization of
the employee m3Y deduct from the employee's last check the cost of an
item fumished pursuant to (A) and (B) above in the event said item isnot
returned. No deduction shall be made at any time for normal wear and tear.

17



All items furnished by the employcr shall be returned by the employee
upon completion of the job. v

10. Meals and Lodging.
(A) "Meal" means an adequate, well-balanced serving of a variety of
wholesome, nufritious foods.

(B) "Lodging" means living accommodations available to the employee for
full-time occupancy which are adequate, decent, and sanitary according to
usual and customary standards. Employees shall not be required to share a
bed. ‘ . ‘

(C) Meals or Jodging may not be credited against the minizoum wage
without a voluntary written agreement between the employer and the

" employee. When credit for meals or lodging is used to meet part of the
employer’s minimum wage obligation, the amounts so credited may not be

more than the following:
Effective Datcs: v January 1, 2001 -~ Janwary 1, 2002
Lodging: . ‘ ‘
Rooms occupicd alone $29.40 per $31.75 per week

: week ‘ : o .
Room shared , $24.25 pex $26.20 per week
_ o week

Apartment-two thirds (2/3) of 3 $352.95 per : $381.20 per
the ordinary reatal valuc, and ~ mouth ' month
in no cvent more than _ ,
‘Where a couple are both ; $522.10 pex $563.90 per
employed by the employer, _ month ' month

" two-thirds (2/3) of the ordinary ‘
rental value, and in no event
more than
Meals: .
Breakfast ' $2.25 . s2as
Lunch , $3.10 . © $335

Dinner $4.15 $4.50

(D) Meals evaluated as part of the minimum wage must be bona fide meals
congistent with the employee's work shift. Deductions shall not be made for
meals not received nor lodging not used.

(E) K, as a condition of employment, the employee must live at the place of
‘employment or ocoupy quarters owned or under the control of the
employer, then the employer may not charge rent in excess of the values
listed berein.
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11. Meal Periods.

(A) No employer shall employ any person for a work period of more than
five (5) hours without a meal period of not Jess than thirty (30) minutes,
except that when a work period of not more than six (6) hours will -
complete the day's work the meal period may be waived by mutual consent
of employer and employee. Unless the employee is relieved of all duty
during a thirty (30) minute meal period, the meal period shall be considered
an "on duty” meal period and counted as time worked. An "on duty" meal
period shall be permitted only when the nature of the work prevents an
employee from being relieved of all duty and when by written agreement
between the parties an on-the-job paid meal period is agreed to. :

(B) No employer of sheep herders shall employ a sheep herder for a

work period of more than five (5) houys without 2 meal period of less
than thirty (30) minutes, except that when a work perjod of not more
than six (6) hours will complete 3 day’s work the meal period may be

_ wajyed by the mutua) consent of the employex and the sheep herder.
12. Rest Periods. ‘ _ :

- Bvery employer shall authorize and permit all employees to take rest
periods, which insofar as practicable shall be in the middle of each work
period. The authorized rest period time shall be based on the total hours
worked daily at the rate of ten (10) minutes net rest time per four (4) hours
or major fraction thereof. Howevet, a rest period need not be authorized for
employees whose total daily work time is less than three and one-half (3
1/2) hours. Authorized rest period time shall be counted, as hours worked
for which there shall be no deduction from wages.

13. Seats.

When the nature of the work reasonably permits the use of scats, suitable
seats shall be provided for employees working on or at a machine.

14. Other Working Conditions Applicable to Sheepherdexs.

(A) During such times as a sﬁeen herder is enpaged in the herding of
gheep in opep range Jocations where it is not feasible to provide lodging
that meets the minimum standards established by this Order, due to lack

0 cticabje access for mobile housing unjts. the standards of the federal
3A propram that are in effect as of July 1, 2001 shall be a jcable in
such circumstances. .
Da times when a § herder is not engaged in the herding of

sheep in open range locations, and is lodged in mobile housing units and
not fixed site honsing. the lodging provided must be annyally inspected by

the Hog_;ing and Community Development Department, meet the
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‘E’

reg'uiremems of this Order, and shsall inclade at 2 minimurn all of the
following:
(i) toilets (wluch may include portable toilets) and bathmg facilities _

___(which may inclade a portable shower facility);

' (i)_heating; '
(iif) inside lighting;
le
(v) adegnate cooking facilities and utensjls: and

vi) a means of refrigerating perishable foodstuffs (w! ic ay include ice

chests. provided that fce js delivered to the sheepherder, as peeded, to maintain

continuous temperature required to yetard spoilage and a ¢ food safe

(Q) During g.mes when a sheep herderis Jodged at fixed site housing, all employee
hougsing laws and regulations shall apply, without regard to numerical coverage
Hmitations, and such Jodgjng shall be appually inspected by the Housing and

Commu Development Depa

All sheep herders ghall be provided with all of the following at each wor
"__(ii) 2 means of communication through telephone or radio. If communication
- is provided by telephone, the sheep llerder may be charged the actual cost of
MMM
__(ii) visitor access to the housing; and

v) access to transportation to and fro est locaje where sho

medical or cnltural facilities and services are available on a weekly basis.

(E) For purposes of this section, “open range” is defined gener_allx

as land that is not culfivated. It is Jand that produces native forage
for animal co ion, and includes land that fs yevegetated naturall

or artificially to provide a forage cover that is managed like range

Yepetation. ““Forape' as used here means “browse'' or herbaceous food
that is available to Jivestock or game mjm' als. The range may be on private or Federal
or State land, and need not be open. Typically it is not only noncultivated land, but land

at is not suitable for cultivation because it Is rocky, thin, semiarid, or otherwise poor.

Typically, also, many acres of range land are required

to eraze one animal unit (five sheep or one cow) for 1 month. B

nature, ranpe production of livestock is most typically conducted over
‘wide expanses of 1and, such as thousands of acres,

145. Exemptions.

If, in the opinion of the Division after due invesﬁgaﬁon, it is found that the
enforcement of any provisions in Section 7, Records; Section 11, Meal
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Periods; Section 12, Rest Periods; of Section 13, Seats, would not
materially affect the welfare or comfort of employees and would work an
sndue hardship on. the employer, exemption may be made at the discretion
of the Division. Such exemptions ghall be in writing 10 be effective any
may be revoked after rcasonable notice i§ given in writing. Application for
exemption chall be made by the employer o1 by the employee and/or the
employee's repmaltative 10 the Division in writing. A cOpY ofthe -
application is filed with the Division.

156, Filing Reports- (See California Labor Code, Section 1 174(2))
167, Inspection. (See California Labor Code, Section 1 174)

178. Penalties. (See California Labor Code, Section 1199)
} (A)In addition to any other civil penalties pr_ovided by law, any employer
or any other pesson acting on behalf of the employer who violates, OF - ‘
causes to be violated, the provisions of this order, shall be subject to the
civil penalty of: . : '

(1) Initial Violation - -$50.00 for each underpaid employee
for each pay petiod dunng which the employee was

underpaid, ox for any violation of Section 14 in addition
to an amount which is sufficient to recover unpaid wages.

) Subsequent Violations - - $100.00 for each underpaid
employee for each pay period during which the employee
was underpaid ;oF for any violation of Section 14, n

Vv

addition to an ampount which is sufficicnt to reco er unpaid
wages. : -

(3) The affectcd employee shall receive payment of all
wages recovered.
The Labor Commissioner may also issue citations pursuant to Labor

Code Section 1197.1 for payment of wages for overtime work i violation.
of this order.

182 Separability.
If the application of any pmvisidn of this Ordet, or any gection, subsection,
subdivision, sentence clause, phrase, word, of portion'of this Order should
be held invalid of unconstitutional of \maut_horized or prohibited by statute,
the remainidg provisions thereof shall pot be affected therebY, but shall
continue o be given fall force and effect as if the part so held invalid or
unconstitutional pad notbeen included herein. ) o

3920, Postiog of Oxder.



Rvery employer shall keep a copy

of this Order posted in an area

frequented by employees where it may be easily read during the work day.
Where the location of work or other con: ‘

employer shall keep a copy of

employee upon request.

tions make this impractical, every

this Order and make it available to every
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- APPENDIX NO. 2

RATIONALE THE ! T OF MONTHLY |
WAGES SET FORTH IN OUR PROPOSAL TO THE INDUSTRY

In their October 3, 2000 testimony in San Francisco,’representatives of the industry
stated that the average California sheep herder working as 3 lamber had a work year divided
into roughly three petiods where the hours worked ranged from 3 to 13 hours per day. The
testimony [see Transcript  for October 3, page 26, Testimony of Mr. D. Indart] was thathours
worked during those periods were as follows: -

FRY’S STATEMENJS RE RDIN

A LAMBER'S ‘AVERAGE’ WORK YEAR
HEAVY LAMBING LIGBT LAMBING REMAmmGGMONms |
45 Days @13 brs 136 Days @ 13 brs /180 Days @ 3hrs |

This work year=totals 2,893 hours; ultiplied by $6.25 it yields an anmual rate of: $18,081.25

(which does not count cither overtime wages or “on call” bours).

: ‘AVERAGE’ WO

In our discussions with sheep herders following the San Francisco hearings,

~ workers were literally outraged when told about the low numnber of hours the industry

claimed they worked during the non-lambing times of the year. In addition, they argued
convincingly tous that thehours worked were substantially higher than 13 hours per day
during many days Juring the lambing periods. Based on the workers' sense about what
was faix, we augmented the industry’s claims by 2 tional hours during both the .
heaviest periods, as well as during the lightest periods. Those adjustments are set forth
below: '

HEAVY LAMBING - LIGHTLAMBING  REMAINING MONTHS

(45 Days) (136 Days) (180 Days)
1 additional br for - 1 additional br for 5 additional hours for
14 of the days= 23 brs; 1 of the days= 68 hrs; all of the days = 900 hrs
2 additional hrs for 2 additional brs for

1/5 of the days=18 brs 1/5 of the days—54 brs
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This is a total of 1,063 additional hours. Multiplied by $6.25 = $6,643.75.

THE JAVERAGE’ WORK YEAR, AS ADJUSTED, SHOULD PAY A TQI‘ AL OF
- $24,725; AND THE MONTHLY MINIMUM WAGE SHOULD BE $2.060

At a minimumn, if sheep herders are not to be fully compensated for their 24 hr/7 day

~ schedule (as they would if they were treated like most other workers under California law), they
should AT LEAST be paid for each hour the industry admits they ‘work,’ adjusted upward by
whatever additional reasonable number of hours that the workers convincingly assert they

actually work.

HHE
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APPENDIX NO. 3

«A WOLF IN SHEEP'S CLOTHING

Foreign Workers ‘Are Protecting Colorado’s Sheep, But Who's Protecting the Herders?
BY Stuart Steers ‘ .

{Published 2/1/01 online by Wastword.com]

+ ast May, a sick and injured Peruvian sheepherder showed up on the doorstep ofa
sancher near Meeker. The herder, Remigio Inga Damian, had spent several days walking from the
remote backcountry pasture where he'd been tending 2 herd of 1,000 sheep. Exhausted and
feverish, he'd hidden in ap abandoned house for four days as he Jooked for help. Damian told the
. sancher that his boss had flown into a rage and thrown him to the ground, injuring his neck. He
said he felt severe pain in his head and neck and a tingling sensation in his arms, hands and legs;
he also had a fever and an upset stomach. The rancher, John Halandras, poted that Damian had no

appetite and looked gaunt and dehydrated.

: Halandras took Damian to his personal physician, who wrote that the patient snffered
"pain in his head, hot peuritis-type pains on his scalp, pain in his posterior neck, periods of
shaking, and periods of carpal pedal spasm associated with an apparent assault.” Afterward,
Halandxas drove Damian to the emergency room at St Mary’s hospital in Grand Junction, where
he was examined again and given prescription painkilless. S

A lettet from Halandras (who wouldn't comment for this story), 2 police report and 2
record of the medical exam were forwarded to the office of the Peruvian consul in Denver. The
consul then forwarded the information to the U.S. Labor Department's regional office in Salt
" Lake City, where the pame of the sancher accused of beating Darian — Louis Peroulis — was
immediately recognized. ' o '

For years, the department had been hearing complaints from the sheepherders who
worked for the Peroulis family, which owns hundreds of acres and thousands of sheepin
Colorado and Wyoming. Many of them told horifying stories of beatings, verbal abuse, 2 lack of
food and water, and an atmosphere of constant bumiliation that on¢ former employee compared
1o slavery. One herder said the family had even bumed a Bible he was using to teach himself
English. ‘ ' _

The herders had all been allowed into the United States under a little-known government
program that permits ranchers and farmers to hire foreigners for agricultural jobs that Americans
don't want. Under the program, kmown as H-2A, employers pay the workers a set amount of
money and are required to provide food, water and shelter. In'return, the workers agree fo a
specific and often quite rigorous set of duties.
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The Peroulises pay their herders the federally set wage of $650 per month to tend flocks
of sheep for 24 bours a day, seven days a week. The men, who often work alone, live in sheep
wagons or trailers scattered around the vast spread owned by the Peroulis family, which extends
from Moffat County all the way into Wyoming. Since they don't speak English and live in '
1solated spots on the open range, the herders are completely dependent on their employe:s for
food, housing, supplies and medical care,

The H-2A program has been criticized for making workers 5o dependent and therefore
vulnerable to exactly the sort of abuse alleged by Damian.

The Department of Labor organized a surprise sweep of the Peroulis property that
included ageats from the FBI and the Immigration and Naturalization Service. They interviewed -
the Peroulises and their employees and inspected the books, which angered the family, according
to affidavits written by Labor Department agents. The department then filed suit in U.S District -
Court against John Peroulis and his sons, Louis Peroulis and Stan Peroulis, accusing them of
violating the federal labor laws that govern working conditions for H-2A employees.

The Peroulises have denied the charges of abuse and insist that the stories come from a
handful of disgruntled former workers. At an October hearing in which the government requested
a preliminary injunction that would force the family to treat its employees better, seven former
herders testified in Spanish about their treatment by the family. Five Labor Department
investigators also submitted affidavits to the court that showcd complamts against the Peroulises
dating back to 1990.

Almost all of the men who went to work for the Peroulis family had wives and children in
Peru who depended on the money they sent home to survive. Leaving behind all their loved ones,
the herders ventured to a land thousands of miles from home, where they didn't speak the
Janguage or understand the customs. And what they found in Colorado, many of them say, was
hell on earth.

For over a century, sheephexdmg has been a way of life in northwest Colorado Between
the sagemvmd bluffs and mesas that fill that part of the state, trailers or wagons can be seen
tucked away in remote valleys, each surrounded by hundreds of sheep. For decades, foreigners
have worked as herders here, since the Jong hours and low pay don't appeal to many native-born
workers. Many of the early herders were Basque, and a good number of Western Slope faxmhes
can proudly trace their heritage to a2 Basque shepherd. .

Since the 1950s, though, most sheepherders in Colorado have come from Latin America,
‘Many are from countries such as Peru that share a mountainous terraim and sheepherding tradition
with Colorado. There are hundreds of Peruvian sheepherders now working around the West, and
most ranchers in Colorado pride themselves on taking good care of them, especially since the
shepherds are safeguarding flocks that can be worth tens of thousands of dollars.

The work is demanding. Not only do the flocks have to be moved to fresh grassland, but a
herder has to make sure the sheep don't eat poisonous plants and must guard against attack by

- 26



coyotes and other predators. During the lambing season, the herders assist with the births and
help protect the pewborn lambs from the elements. Many herders go to work well before dawn
and don’t come off the range until after dark. A govemment sutritionist testified during the
October hearing that youns mmen engaged in active, physical work peed 2,800 calories a day, and
that working, without adequate nutrition would eventually weaken the immune system and put
them at risk of serious jliness. ‘

But many of the med who tended sheep for the Peroulises 53y hung?.r defined their
experience — along with fear. |

f'Someﬁmes we were hungry. for days and didn't have food,” testified Lolo Casas, 2 22-
year-old Peruvian who worked for the family for cight months in 1998 and now works for
another rancher. "A week or seven days, we didn't have food to eat. We would have a tortilla and
-water.” ’

Like the other herders who appeared in court, Casas said the Peroulises would bring cans
of beans, rice, pasta and other supplies periodically, but it was never enough 10 last. The only
meat he got from his employer wasa sheep's head and Jiver, and he told the court that bis
requests for more food were ignored. Casas Jost about tweaty pounds during the time he worked
there: "They saw there was no food, but they would leave and not come back- How were We
supposed to gustain ourselves * At one point, Casas walked into town Jooking for help, 2 foray
that earned him an angry rebuke from Stan Pexoulis. "When I came back, Sedior Stan told me it
was my feult be couldn't get any more men," be recalied. ' ‘

"] was hungry, especially in the winter, because there were tWo people, and the food they
gave us was not sufficient,” testified Onofre Bruno, 2 24-year-old who worked for the Peroulises
for six years. "In the winter they brought us food every ten days. 1t was not copstant.”

+With a cup of coffee in the morning, we had to work all day until the evening," said
Fredy Casa, 29, who worked for the Peroulises from 1997 to 1999. »They would say, ‘All you
guys think about is food. You don't think about work.! Casa said he was afraid to eat in front of
his bosses. Several formeT Peroulis herders said that requests for morte food were often met with
anger and even hysical violence. . .

: "The problem Was when 1 was first starting to Wor “ says Mauricio Quifiones, a 28-year-

old Peruvian who worked for the Peroulises for three years. *It happened when 1 went to help a
Mexican bring his funch and I went back to the trailer. Sedor Louis got very angxy when he saw
me carrying gome food. He told me all I could think about was my fucking belly, and he punched
me in the belly.” nifiones testified that he was assauited again by Peroulis after he was accused
of coming back to the ranch too soon from tending the herd. "He said, "Why weren't you Jooking
after the sheep? He threw me against the stable wall. He bad me up against the stable wall. He
had me by the jacket. He threw my jacket and said, "Take your focldng stoff with you.”

In the herders’ testimony and the offidavits filed by Labor Department investigators, ther
are repeated accounts of beatings and assanlts by Louis Peroulis.
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"Whén 1 started working there, Sefior Louis hit me," said Celso Bruno, another former
| herder. "When I was working with the ewes, he told me 1 didn't need to be there and he knocked
me over. He knocked me to the ground."

Several men said their mail from Pera was often open when they received it, and although
their families said they wrote frequently, many letters didn't turn up. The herders said they were
often berated for writing too many letters. "Sometimes 1 sent two or three letters,” said Lolo
Casas. "They told me 1 was spending more time on the letters than on my work."

Bruno's young wife in Peru died while he was working for the Peroulises. He told the
court that his family had tried to reach him when his wife became ill. "My father told me he tried
to contact me with the pbone pumber 1 had given him. He said he didn't get through. My wife,
when she was sick, wrote a lctter in June, and I didn't get that letter until September.” :

Bruno learned of his wife's death through a relative who was also working m Colorado.
Be said the Peroulises then gave him perrnission to retum to Peru for a few weeks. '

 All of the herders who testified said they weze afiaid of the Peroulises, even though they
no longer worked for tiem. One even refused to name his current employer, saying he feared the
Pexoulises could still make trouble for him.

And aﬂegations like these are nothing new. Affidavits filed in court by Labor Dej:artment
investigators show that herdexs have been complaining about the Peroulises since 1990

‘ *I determined that the Peroulises failed to pay wages when due, took illegal deductions
from the herders' wages for transportation and supplies in the amount of around $4,100 and
knowingly provided false information to the Department of Labor,” wrote investigator Joseph

Doolin about 2 1990 visit to the ranch. Doolin also said he met with Stan Peroulis after his
investigation to discuss the H-2A Jaw and how it applied to his employees.

Doolin investigated the ranch again in 1993, 1996, 1997 and 2000 and recounnted
numerous conversations with employees who told him they'd been abused. In 1996 he said that
two sick berders had "asked the Peroulises for medicine but were told by Stan and Louis Peroulis
to die. They were not provided with any medicine." ' o

Tnvestigator George Peters said he interviewed a berder this year who told him be'd fost
22 pounds while working for the family. Avother 4ol me that when he met some people who
gave him a Bible and books 1o leam English, Louis and Stan Peroulis took the books away from
him and burned them." Peters recounted other stories of herders being punched, kicked and spit at
by Louis Peroulis. He also said several herders feared the repercussions of talking to Labor
Department investigators. One herder told him that after he spoke to an investigator in 1993, "the
Peroulises got angry at him for doing this and mistreated him even more, giving him less food
and more work." ' '

A third Labor Department investigator, Xochitl Mufioz, interviewed several herders Jast
September. She said one told her that "he is consistently verbally and emotionally abused by the
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Peroulis family: He said that he was told by the Peroulises, at the time he was picked up at the.
airport, that he was not allowed to leave his sheep camp at any time and could not have any
contact with the outside community until aftet his three-year contract is fulfilled. He is
consistently threatened that if he does not perform work according to the Peroulises' satisfaction,
he could be deported to Peru and would be prohibited from ever working in the United States ‘

again, He was also told he would not be paid if he did not fulfi)) his three-year H-2A contract.”

~ Thesame herder told her that be was allowed to write to his family only if the Peroulises
gave their permission, and that he wasn't allowed to call his family or take calls from them. He
said his mail "is asually mutilated, damaged and opened by the time it reaches him. He does not
complain to the Peroulises about the mail because he is afraid of being yelled at or beaten."

' The Peroulises wer® fined by the Labor Depastment for violﬁtions of labor codes and paid
$1,200 in 1995. They agreed to pay back wages owed to employees in 1990, 1993, 1995, 1997
and 1998. 10 1997, they also agyeed to maintain lists of the food and supplies they gave to.the

herders.

In all of the Jffidavits submitted as part of the case, the herders' names are withheld -

(although those who testificd in court were required to give their names). Dean Campbell, the

district director for the Department of Labor, $3y8 he decided to withhold the names because he
feared for the men's safety. '

»] believe strongly that revealing the names of the H-2A herders who provided
information to the Department of Labor would result in serious harm to these individuals,”
Campbell wrote in 2 statement given t0 the court. ' ' ‘

. “In light of the history of the Peroulis investigations, and of the fear exhibited by the
cuirent berders Who spoke 0 ‘Wage-Hour investigators during the recent sweep, 1 believe that
these hetders, who have acted as government informants, could be subjected to further abuse by

 the Peroulises before any protection could be afforded to them or before the Wage-Hour
investigators could mo itor the Peroulises’ compliance with any order the court may issue. This is
especially true because the herders work in such remote areas that are difficult to reach, and B

becaus they have no access to telephones or other means of commupicating with our office.”

- The sorts of abuses alleged to have taken place on the Peroulis ranch arc almost inevitable
under the H-2A progranl, say advocates for migrant farm workers. In fact, they say, the people
who come into the country Jegally under this program have even fewer rights than those who are
here illegally.

*They're vulnerable to abuse for 2 pumber of reasons,” says Kimi Jackson of Colorado
Legal Services, W ich provides legal help to people who can't afford it, including migrant

workers. "The employer has the ability to get them deported. He controls their right to stay in the

country. If youor I had an employer who abused us, we would quit and find another employet. IT

an H-2A worker quits, they immediately lose their immigration status.” In addition, the employet
usually pays for the workers' transportation costs into the country and often holds their passports
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while they are here.

jackson says the H-2A regulations covering sheepherders allow working conditions that -
most Americans would find intolerable. "They bhave special rules for sheepherders, which are
even more ontrageous and have \ess protections than fox other agricultural workers,” she says.
“For most workers, the employer has to keep track of the hours they work every day. For
sheepherders, there’s B0 requirement like {hat. They're basically on call 24 hours a day for 52

weeks a year, 1 dont think anyone would work under those circumstances unless that was the
only way they could geta visa." : ,

£ H-2A employees organize or try to stand up for their rights, Jackson says, the employer
can always find an excuse to get them thrown out of the country. n]f workers in one country .
organize," she 53y, whe employer can g0 to another country 10 get workers. They can always
switch to anothex source of labor." : '

There are currently 246 people certified to work under the H-2A program in Colorado.

They work for 102 different employers, indicating that most of them are hired hands on scattered

ranches and farms around the étate. This is a small percentage of the thousands of H2A
employees nationwide. The largest numbers of such employees are found in states like Florida,
North Carolina and California, where farmers grow crops like tobacco, sugar cane and

_strawberries that are harvested by hand. The biggest cTops in Colorado are com, hay and wheat, .
which are usually harvested by machine, so most of the H-2A workers here tend livestock.

Theze is enough local demand for Peruvian sheepherders that as many 8 100 of them
work in northwest Colorado, 52Y8 Carlos Velasco, the Peruvian consul geoeral in Denver, anda
total of about 1,000 Pexv :ans work in agriculturc in the westermn United States. "There isa
tradition of taking caré of sheep in Pery,” he says. "They're some of the best workers out inthe
field. They bexd sheep and llamas all over the Andes.” :

Cynthia Rice, an attorney with California Rural Legal Assistance, has worked with

several Peruvian sheepherders in Califomia. She says that because of special provisions that were -

included in the law at the behest of former Wyoming senator Alan Simpson, sheepherders receive
fewer protections than other H-2A employees. For instance, while most H-2ZA contracts are fora
year or less, sheepherders typically sign three-year contracts. Rice also says the Jegal standards
for housing for the sheepherders are rouch more lax than for other workers. »Sheepherders are

. exempted from most regulations because of this incredibly powerful [sheep industry] lobby." A
group of Peruvian sheepherders in California even filed 2 complaint over their treatment with the
Peruvian Human Rights Commission, she adds, and there is now an effort under way to organize

the sheepherders in California into a union.

#The government of Perd is very concemned about the treatment of the Peruvian
sheepherders,” says Velasco, adding that bis office was contacted by several Peruvians about the
Peroulis ranch. "MTr. Darmian was battered,” be says. nWe proceeded according to i ernational
law and notified the Labor Depa:tmcnt.“ ’ :

Jose Cabada, the editor and publisher of the Peru News Review in the Los Angeles area,
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says the president of the Human Rights Commission of the Peruvian Congxess came to Califomnia
Jast year to talk'to Peruvian sheepherders. "}e was surprised how many sheepherders don't see
their paychecks and don't have enough food,” Cabada says, adding {hat he believes about 10
percent of the ranchers who hire Peruvian sheepherders abuse or exploit them in some way. "The

best solution would beif they pnblished a list of the ranchers who abuse the sheepherders,” he
gays. ,

"These ranchers have a lotof power,” Cabada continues. “They work with the INS and
police. It's like the old Westem movies. They own ihe sheriff and the whole town. It's like the

01d West, the same thing.”

The H-2A program is named after a section of the Immigration Reform Control Act of
1986. It was created after farmers and ranchers claimed there were jobs going unfilled because
Americans didn't want them- The law mandates certain sinimurm standards that employers mvst
meet when hiring foreign workets under the program. This was partly 10 defuse criticism that H-
2A was simply 8 ©0 tinuation of the notorious "bracero” program that brought millions of
Mexican farmworkers into the country beginning in the 1940s. Thie braceros Were often treated
little better than slaves, and, like the H-2A employees, they were bound by contracts. The -
program ended after Edward R. Murrow's farnous 1960 CBS documentary wHarvest of Shame”
exposed the appalling conditions of farmworkers in Florida. B :

Two government gtudies have poted the potential for abuse of H-2A employees and .
criticized federal agencics for failing to enforce legal protections for those workers. In 1997, the
General Accounting Office concluded in a report that "H-2A guest workers may be less aware of
U.S. laws and protections than Jdomestic workers, and they ar® ualikely to complain about

worker-protection violations fearing they will lose their jobs or will not be hired in the future."

The Labor quartmcnt‘s own watchdog, the Office of Inspector General, conclnded in &

separate 1997 report that the department had done a poor job of policing the program. It faulted

the department for rarely fining employers who violated the law and noted that farmers and
ranchers were almost never suspended.from the program, even after a paitern of 2buse had been

- established- T

_ Under H-2A rules, farmers and ranchers are required to prove that they have tried t0
recruit domestic employees put failed to find anyone ipterested in the work. But the report found
that many agricultural cployers make only 2 halfhearted attempt to find Jocal help and tum t0
the H2-A program becaus® foreign labor is cheaper- It also contradicted the claim that there aren't
enough legal workers in rural areas to fill the open jobs, adding that "a sudden widespread farm-
labor shortage requiring the jmportation of large pumbers of foreign workers is unlikely to occur
in the near future.” ' 3 '

Despite the criticism, the program has been growing quickly; last yex! more than 41,000
people were admitted to the U.S- under H-2A. There was evet an unsuccessful effort in the last
session of Congress 1o boost the pumber of peopie allowed into the country under the program 10
one million: And Colorado ranchers continue to insist that they can't find Americans willing to.
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| acdept the demanding conditions that sheepherders endure.

»The sheepherders that come over here have special skills; they'e familiar with
livestock," says Tom Kourlis, a former executive director of the Colorado Department of
Agriculture who runs an 8,000-acre ranch near Craig.

"]t takes a certain kind of person 1o enjoy being alone in 8 remote area,” he adds. Koualis

has four H2-A herders now working on his ranch. He says most ranchers take good care of their

- sheepherders, and the job makes ahuge difference in the lives of the herders and their families.
"]¢'s a way for them to improve their quality of life," he says. w\We've had herders who send their

 Kids to school becausc of this or buy a house. It's a way for them to get ahead.”

_ Charles Ryden uns 300 cows on his ranch near New Castle. He says the two H2-A men

he employs from Mexico are indispensable. One of them, Jestis, has come 10 New Castle to work
for Ryden for several years in 2 TOW. He §tays seven months through spring and summer before
returning to Mexico for the winter.

"We couldn't make it witbout Jesis because of the. cost of labor for Jocal employees,”

Ryden says. Jesiis helps with calving in the spring and then puts up hay in the suromer, he adds.
»His work ethic is outstanding. I ry to make them stop working for one or two days 2 week, but
they'reona mission to Work. They want to work so they can go home." '

Ryden pays the men 58002 month and gives them a bonus every Yea. He sends Jesus to
the grocery story t0 buy his own fo_od. »] sign a check for him, and he goes down to City Market
because he knows what he likes to cat," says Rydea. "We have to take care of him."

Because they conae from rural areas, the Mexican workers Jmow how to do basic ranching
tasks like building fences and plowing, he says. *T've had some tremendous American workers,
but when they get married, they have to make mote money. A lot of Americans don't know what
farming is. These guys come Up here and know what to do.”

The Peroulises have denied all of the allegations made by their former employees and say
they have always followed the law. Their attomney, Lee Christian, insists there have been no '
beatings or violence against the herders. "We categorically deny that," he says. *There may have
been raised voices, but never any physical abuse.”

Christian also questions the herders' motivations for testifying. "Most of these guys
walked off the job or wexe fired,” he claims. "The testimony was often inconsistent. They said
they were starving, but they were allowed to purchase food at any time.” He says that although

the visas of many of the former herders bave now expired, the men have been allowed to stay in
the United States in return for cooperating with the Labor Department.

None of the Perouslies would return phone calls for this story-

One witness at the hearing, Eddie Lopez, spoke in defense of the family. Lopez works for
an association of ranchers in southern Wyoming that includes the Peroulis family. His jobwasto .
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monitor the range Jand where the sheep are kept, and b said none of the Peroulis herders ever
complained to him about being hungry or abused. ' o

The Peroulises ar¢ being persecuted by the government, Says Christian. "The Department
of Labor doesn't like my clients because they stand up to them. The Peroulises bave spenta '
bloody fortune trying {o clear their pame.”

In a response to the Labor Department motion filed with the court, Chistian noted that
the Peroulises have many herders who have been with the family for years, including some
' relatives of the herders who testified against them. He also noted that Damian - the herder who

was allegedly beaten by Louis Peroulis — wouldn't be appeanng in court since he has returned 10

Peru. (Peruvian Co _General Velasco says Damian is still recovering from his injuries in Peru
and was too ill to come to Denver to testify in court about his treatinent.) Damian had abandoned
his camp and cruclly Jeft his horse tied up to the shecp wagon, Christian claimed, then sought

v

shelter with a rancher 10 competition with the Peroulis family-

U.S. District Court Judge Richard Matsch rejected the Department of Labor's request for a
preliminary injunction against the Peroulises in October, saying it was too Vague, and instead

ordered the family to submit a plan demonstrating how they would compty with laws covering H-
2 A workers in the futurc. The Peroulises filed 2 preliminary plan with the court in Decermber, and
Christian says the two sides are now in negotiations over 8 possible settlement. An agreerent

would likely include detailed, step-by-step instructions about exactly how much food the herdexs -
will receive, how their hours will be counted, what can be deducted from their paychecks and

other guidelines.

The Moffat County Sheriffs Office vestigated the alleged beating of Damian, and the
case is still open. However, DO charges have been filed. : '

*It's a hard casc for us because the Pexoulises are a good family," says Moffat County
undersheriff Jerry Hoberg. " Any time you have employees, they may have sout grapes. It's
- unfortunate it happened, but it's something that necds to be Jooked into." Hoberg says his office
 has investigated three other incidents involving the Peroulis family and iheix employees over the
Jast cight years and that none of those investigations resulted in ¢criminal charges being filed.
"Usually the victim is unavailable," says Hoberg. "They go bome ot get another job. They just
* don’t want to deal withit." , - o
~ David Waite, chief deputy Jistrict attomey for Moffat County, say3 he couldn't file
charges in the Darnian case unless {he victim was in the country- Even if Damian wWas here, Waite

says, it would be difficult to press charges against the Peroulises: "It would be his word versus
theirs. It would be 2 difficult case to prosecute.” '

That won't be much comfort to the men whe heqded sheep for the family.

Celso Bruno, a 32-year-old Peruvian, testified that he had worked for the Peroulis family
for ten years before Jeaving in 1999. He said he had been hit by Louis Peroulis aftet hebegan
working there, and suffered without adequate food and water when he took the herds into remote
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desert land. He say's he eventually quit working for the Peroulises because he "couldn't take it -
mym()re.n ' :
other former Peroulis employees who (estified, Bruno now Wotks for

says he is treated well. ‘

Like tﬁost of the
another local rancher and
ober hearing; did he work at the

asked an attorncy at the Oct

Peroulis ranch for so

So why,

tong?
"] wanted to worlk and look out for my family,” he told
family in Peru. We 2c 2 big family — twelve brothers and sisters
Why job?
wBecause 1 didn't know- I thought here in the United States all the

you the same.”

the court. "1 had to support Yy
and my father and my wife."

didn't he try to find another

ranchers would treat
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. APPENDIX NO. 4
Charlotte Observer; October 3,1999

«Pesperate harvest

'N.C. growers' trade in foreign farm workers draws scrutiny

The temperature had climbed to 95 degrees, but humidity made it feel like 105 the day
~ Carmelo Fuentes fell in an Eastem North Carolina tomato field. '

Fuentes, then 36, had been picking most of the day. ‘Though weak and dehydrated, he said
he only wanted a short break, according to his enaployer. "That boy gaid he was fine and just needed
to rest," said Brent J ackson, owner of the Sampson County farm.

But state investigators found a supervisor dangerously ignored the first signs of heat stress.
Heat stroke soon shut down Fuentes' internal organs, causing severe brain damage.

Today - 14 months later - Carmelo Fuentes lies mute and motionlessona rusted bed at home
in central Mexico. He breathes through a tube in his neck. Doctors 52y his chances of recovering
normal brain function are poor- -

"] begged him to be careful of the heat," said Porfirio Fuentes, his ‘father.

Nobody can know exactly what Carmelo Fuentes said about how he felt that July day in 1998.
But as a veteran working his third N.C. harvest, he likely understood what some say are the unwrtten
rules of the government program that brought him to a0 N.C. farm 2,000 miles from home.

Work fast, or lose yoilr job to gomebody who is faster. Cormplain about your' living. or
working conditions, and you're gent back to Mexico. Get sick or injuted,.and you're off the list of
~workers jnvited back next scason. '

An estimated 10,000 foreign farm workers - most from Mexico and ail, like Fuentes, legal
immigrants - will work in N.C. fields this year in the federal H-2A program. North Carolina has
become the Jargest usel of H-2A "guesmorkets" under 21986 immigration law that allows U.S.
~ growers to import temporary farm labor when U.S. workers are in short supply- ‘

Fuentes’ injury and the deaths in North Carolina of at least tWo H-2A workers since 1995
have intensified debate about the program. Farm worket advocates say H-ZA workers, with fewer
rights than U.S. workers and ¢ven other migrant workers, live and work under conditions that recall
a similar farm worket program outlawed 35 years ago- Critics also say H-2A growers use blacklists
and other tactics to keep workers silent and productive. B
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orts fromtwWo federal watchdogagencies that cdnclude the H-2A program leaves
health and safety sisks and exploitation. a "

Growers' supporicrs in Congress are pressing a proposal that would
foreign farm workers. Its impact on H-2A is unclear.

In this battlé, po one has more at stake than Stan Bury and
-+ 30 1989 and has built ~dollar business that

a poultimillion
1,050 N.C. growers, aswe aided in pait, say tW
oversight.

by weak 'govmmept
s of the H-2A program try toP
' gressive cmployer-

They citeTep

workers vulnerable to
expand the use of legal

the N.C. Growets Association.
supplies foreign labor to
o federal investigations,

ation "as the bigbad grower.

aint the associ
¢st thing that everhappened

Thisistheb

But we have thriv

to farm workers,” .
ehurst - Bury's association and

n Vass - halfway between Sanford and Pin
rkers imported each year.

From headquartersi

an affiliated company now control half the 30,000 H-2A WO

In North Carolina, the association has expanded H-2A piring to 10,500 last year from 168 in
1989. S.C. growers pegan using H-2A workers this year for the first time, ordesing 800 from a for-
profit company ury TUDS called International Labor Management. : |

| wye'te serving @ need,” said Eury, who says

willing to do bend-and-stoop field work.
He said H-ZA workers fare better than mﬂommmted forei
workers because they have workers' compensation, eam more than

provided with bousing and transportation-
of David's Produce in Ellerbe

ﬁkeDavi'd Shemill
workex plus 2 $200 mcmbexslﬁp fi " Shexrill's crew membets
ask to retumn to the same farm €

 more thana few H-2A workers
* Qherrill once pired only US-W ou'd look out on the
their hoes. : |
ear-old Jesus Patino Rojas, »Jessie i

“But Jessie," he said, referring to 53-Y

that growers can't find enough U.S. workers

gn WoIkers or UsS. pigrant
the minimum wage and are.

pay the associat_idn $498 per
say they like working for him;

orkers. "Y fields and they'dbcleanivngon“

g amachine in the

But Rojas’ government i arolina's H-2A workers. In June, the
Mexican Embassy in Washington 52 i tate to look into alleged abuses.
wWehave had good experiences in Gebfgia and Virginia and veryill experiences with North
Carolina," said Gustavo Mohar, director of political and congmsional affairs fox the embassy.
n North Carolina, private interests have built an infrastructure that was not really the
intention of the legislation.” o :

. fields."
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Tn many Ways federal ;nvestigators and some ;mmigration experts saY; H-2A bears troubling
resemblance to an carlier program with Mexico, set up in 1942 to case a wartime labor shortage.

Congress shut down the bracero program in 1964 after Edward R. Murrow's legendary
warvest of Shame" television documentary exposed squalid iving conditions and abuse in Florida.

vH-2A ébsolute\y echoes bracero,” said Joel Najar, an jmmigration expert for the National
Council of La Raza, 3 Washington organization that provides legal advice for and advocates on -
 behalf of Hispanics.

Najar said bracero- which means armman” in Spanish - protected workers on paper but not
jn reality. :
wit was killed (Y Congress) because it was 50 .nhumane. H-2A is the same."

: Bury said there isno compan'son. He said B-2A employees arc not intimidated or coerced,
_ and that federal regulations ar¢ stronger now than in the days of bracero. :

wWe have to have these BUYS as employees. We don't want them to be disgruntled workers.
We do warn them yerbally and in writing of our rules. But we don't just {erminate at will,” be said.

There's 0o reason for growers to worry about getting enough H-2A workers. Bconomic
desperation in Mexicokeeps the pipeline full. ‘ ' :

Workess pay UP 10 $500t0 a recruiter for the chance to earn Up 10 $330 a week in North
~ Carolina, far more than they could eam at home.

In Tam‘azunchale, 192 miles southeast of Fuentes’ home of Ciudad del Maiz, so many men

leave for N.C. farms the city is called "¢l segundo Carolina del Norte" - the second North Carolina.

Workexs arrive expecting a guaranteed wage setbythe government - $6.54 an hour this year-

and payment for at Jeast three-quarters of their contract period. Workers can earn more by accepting
a piece rate, and most do. ' . »

The long;stcontmcts run from April through November. If they stay until the end, workers
can ea $9,600, although advocates say most workers cam far less pecause work is pot consistently
available and many don't finish the contract. ' -

Filomeno Camxeon, afriendof the Fuentes family, saidhehasno choicebutto try for anH-2A

job. "My family can't live here 0B 200 pesos 3 week (about $20)," he said; leaning against 8
storefront in Ciudad del Maiz, awaiting & local recruiter's call. '

North Carolina;s demand for foreign workers is not expected 10 Jdiminish, despite setbacks
from hurricane-related flooding. And many growers, facing lower tobacco subsidics, already arc
switching to other crops such as sweet potatoes-

The power of el patron’
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Rast of Raleigh, where Spanish billboard slogans tout Mexican beeT, most Latino farm
workers are migrants - 1U.S. workers who follow the harvest from state-to-state. H-2A guestworkers,
though, are the fastes -growing segrment of Lating farm workes. While the N.C. migrant Jabor force

 dropped 1 percent in 1098, the H-2A work force shot up 49 percent- |

n exchange for workon H.2A farm, workers give uP considerable control over heir ives-

Most don't see theif contracts until they ammive in North Carolina. Unlike migrant workers,
H-2As can't choose their employer - they are assigned by the Growers Association. H-2A rules don't
1et them negotiate wages and hours.

Unlike migrantwo«kexs, H-2Asarenot pro'tected under N.C. 1aws goveming.lmdlord-tmam

contracts. It took a legal challenge this year to.-win N.C.H-2A workers the rightto invite guests 10
theis quarters after hours. : ‘ ’

And unlike migrant workexs, they are not covered by (he federsl Mi grant Seasonal Worker
_ Protection Act. That could chang® under new legislation introduced last week; which would extend
the migrant protec tion law to COVET H-2A workers.

. ‘The Migrant Protection actrequires substantially more Jocumentation from grow&s than the
H-2A program, guch as hours 10 be worked, crops to be picked and place of employment. Growers
who violate the act ar€ subject to civil and criminal penalties.

H-2A workers must depend on their employer = "¢l patron” - for transportation to the store
~ and church, and loans when they are short of pash,

In the ficld, they 30 be fized for taking a0 unauthorized preak, accordingto associationqules.
nye don't control them, W€ protect them,” gaid Bury.

The powex of "el patron” makes H-2A workers especially vulnerable to mistreatment, tWO
independent federal investigations found- '

and they areunlikely t0 complainabout worker protection violations fearmg they will lose their jobs-
or will not be pired in the future,” the Genexal Accounting Office, Congress investigative atm,
concluded in a December 1997 report. . ‘

_ wH.2A guestworkers maybe less aware of U.S.Jaws and protections than Jomestic workers,

A1998 reportby the Office of the Inspector General for tth.S.Labereﬁamnern descn‘ﬁcd
H-2A workers 88 npalleable and less Jikely to voice complaints about wages and worling
conditions.” .

NC Labor Comnyissioner Harry Paync also said H-2A workers arc reluctant 10 complain.
*Plus, they come pere and ar® willing to work 24 hours a 48y, which puts them at risk."

Ten- to 12-hour days are thenorit, and 14-hour days are pot \mco;mtmn when c1ops hit peak
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harvest. .

Housing can be crude. At one Nesh County farm, wWorkers Jive in a converted chicken coop
with tiny screened olats for windows and a tin roof that on hot days turns it into an oven. ‘

Lastyearata farmn in Wilson, state inspectors found 30 workers in guarters meant for 24. The
men were exposed 10 Jive electrical wires; smoke detector didn't work and there Was one toilet and

- sink.
The minumum jg one toilet and sink for 20 workers.

Bury says the H-2A program treats farm workers befter than migrants who work for crew
leaders whom he 53Y5 can be exploitive. He also says the H-2A program is better because gIOWers
provide free housing.

Fear of the blacklist

»

Guestworkers {eamn quickly that job security depends on silence and obedience.

Workers at a Nash County farm, for example, received information panphlets from farm
worker lawyers 8t the U.S.-Mexico border at Laredo, Texas. When they arrived in Vass, they said
the association told them they wouldbesent back to Mexico if they kept the pamphlets. Workers said
association employces watched as they threw them int0 trash cans. BurY caid the workers threw the .
pamphlets out vohmtanily.- ' '

The pamphlets a7 dedicated to Carmelo Fuentes and tell his story- They show workers how
1o figure their wages and make sure growers liveuptoa guarantee that they will be paid for at Jeast

The growers' M qage - don't complain, don't seek legal help - ;s hammexed home when
workers arrive o1 orientation inside the association’s warehouse in ‘ass in Moore County. From 2

‘balcony above the recruits, association employee Jay Hill forbids them from associating with Legal
Services of North Carolins, whose fann worker unit provides free 1egal advice.

The price of disobedience: "He's telling us We will be sent back 10 Mexico," said Luis, 33,
an H-2A worker who speaks gome English. '

Bury says workers don't peed legal advice. In Georgid, H-?.A recruiter Dan Bremer said he
regularly invites lawyers 0 prientations to tell workers their rights- :

 Recentlyatthe Nash County farm - ar from the eyes of e SOV workers welcomed
lawyers from Legal Services. , : .

They told the lawyers they had to drink from apipe attached 1o 2 wateT tank, each putting his
mouth to the source. »One guy bas 3 cold, buthe peeds watet, 100,” said 2 worker, who asked not to
be identified. Growers ar¢ required to provide individual cups. -

The workers said they were afraid to ask for cups, fearing the BFOWET would ot invite them



back. One lawyet Alice Tejadz, pcrsuaded {hem to complain anonymously to the N.C. Labor

Department. :
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Luis Torres, who has interviewed 700 guesWOrkers for aFord Foundation study in Mexico,
said blacklists are psed to punish workers. He said he sa¥ one blackliston a visit to central Mexico
Jast year. : : .
Torfes saida recruiter i i <o showed him ablacklist that rei)tesemed' about 8 percent of
the workers that had becn sentto tbe United States under H-2A. *The explanation‘ﬁom the recruiter
was that these workers bad jumped the contract,” Torres sal
gead.

Workers' fears of ending up o0 such lists are widesp!

In 2 1995 case, N.C. fatm worker lawyers ted an H-2A worker who said he was

blacklisted because he ha inj on the job and requested snedical attention. He was not

rehired the next season and sued the Growers Association under the N.C. Retaliatory Bmployment
Discrimination Act. o
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Just before ajury trial on damages, the association settled.
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Sometime later - the report doesn't state exactly when -2 truck driver
: sus. Brent Jackson dialed 911 at about 6:10 p.m. The report i

found Fuentes serni-conscious.
interviews with {he Jacksons and Fuentes' co-workers.

pameéd as the field supervisor in the report, said

immediate cooling procedures and other frst aid procedures

ty EMS. sixty minutes after initial

she didn't act immediately. -

l?ebbic Jackson,

wMs. Debbie Jackson stated
were not initiated antil the armi
symoptoms Were reported 10 supervisor Mrs.
, Fuentes was flown to University of North Caroling Hospitals in Chapel Hill where doctors
diagnosed a seVere aeurological disorder. ' ‘

. o pecent interview, said he expects 10 provail in a pending workers'

case filed on behalf of Fuentes.
875 underN.C. LaborDepamnmt Jaws. The maximum
jgation were dropped from the settlement -

nding that the ment
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* Although theprogram allows
officials say it's virtually jmpossible to ke
"(U.S. LahorDcpa,rtment) field officials expressed conce™ about the difficulties of epsuring
that abusive employers do pot participate in the H-2A progras, where they believe the chance for
abuse is much greater,” investigators wrote in the 1997 GAO report- .
Mexican recruitess ixlTamaZ\mchhle, (pmnonncédTAH-mah-sdon-CﬂAJay), acknowledge
as much, "Theze ar¢ good patrons and bad ones,” recyuiter Isidro »Cholo" Rio8 said.
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. To U.S. farm worker advocates who say Mexican recruiters should take responsibility for
 sending workers to abusive gFOWETS, Rios says: "You take care of your troubles on your end and I'll
1ake care of mine.” '

Investigating complaints

Investigators from the GAO and the Labor Depamncnt's watchdog - the Office of the
Inspector General - 52y the govcn_xmenthas apoor record of policing the H-2A program. U.S. Labor
- Department records show only ahandful of H-2A complaints Were investigated in the Jasttwo years,
 resulting in either no action OT marginal fines. '

Until two months égo, the Labor Depnrtrnenthad never denied any N.C. growér an order fof
}-2A workers - 2 significant club it can wield to weed out abusive employers.

A July 1998 incident, nOW well-known in Eastem North Caolina's Latino community,

illustrates a type of problem with the H-2A program and the vulnerability of workezs, according to
federal investigators and critics. ' ' ©

a1 the Pinlk Hil farm of Aatbony Smith 15 H-2 workers left during thenight and went 10
a Kinston cburch. ' -

Atthe time, Lee Albritton was the managerof the Kinston office of the Employment Secunity
Commission, which tries to place U.S. workers in farm jobs. The church minister called Albritton,
knowing he spoke Spanish. '

- Albritton, pow 2 recruiter for Bojangles’, said the workers told him they suspeded they |
weren't getting paid propexly- . : -

 Instead of receiving e < ustomary tokens for each bucket of SuCIED#E picked, the workers
caid a supervisor kept track of their productivity by making them wear caps with pumbers and
recording them as they dumped buckets into a truck. '

Without tokebs, the men wouldn't have any leverage when it came time t0 figure their pay,
Albritton said. vBasically, they didn't trust the supervisox 10 count right”

Albritton also said that workers told him their creW supervisor threw cocumbers at them if
they were not working fast enoug_h. -
Sonia Smith, Anthony Smith's wife, said union o‘xganizaﬁ indted the workers, c‘auéing them
10 leave. She said the workers did get tokens and denied that the cucumber incident took place-
*That's all untrue,” she said. : . ‘

Albsitton said he called 1S supervisor, Bubba Grant, to report the incideat. In a few days,
Grant, U.S. Labor official Cax} Miller and Albritton met. Albritton said he wanted to complete an ‘
investigation of the incident and file areport but that Miller told him be was outside his jurisdiction-

Miller said be potified U.S.wageand hour..invsﬁgato'rs of the incident- Bui by the time they
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Jooked into it, they could not find the workers, said Carolyn Riddle of the U.S. Labor Depamncni
in Atlanta. ‘

Eury said the probe is an example of how state and federal ;jnvestigators harass growers.
wThey investigated Anthony Smith for six months and couldn't come up with a thing on that.”

* Records show the farm did pay 3 state fine last year for not having 2 portable toilet in the
ficlds. Smith said it wasa roinor infraction. wWe thonght they were close enough to (the toiletsinthe
t;axnps.) Besides, they don't use them anyway," she said. '

To Albritton, the case shows the yulnerability of H-2A workers. BY Jeaving the farm, the
workers broke their contract, making them undocurnented workers subject to deportation- Underthe -
contract they also forfeited their pus fare home and certain pay guarantees.

Eury has given varying sccounts of bow the association gisciplines its mombers in different
interviews. When first asked last spring, Evry gaid no one bad ever peen kicked out of the Growers

Association, Latet he said "three o1 four” growers had been denied membership. Most recently, he

upped the pumber to 12, He wouldn't explain the discrepancy of jdentify growers who are no longer
members.

Bury said be docsn't always know what's going on among {he association’s 1,000-plus
growets. State 1abor officials don't keep a waich ist of growers with records of violations, which

might help the Growers Association improve jts own monitonng-

investigated Pilot Mountain tobacco grower Jimmy Pike for pesﬁcide violations, following up on
worker complaints passed on by farm worker lawyers. o

For example, ‘Bury said he Xdo't know that the state Depamnént of Agriculture Jast year

pike settled the case calier this year, agreeing to P2y a fine of $500 - the maximum pesticide
finc under state1aw. The pesticide board, which grants pesticide licenses, denied Pike his applicator
license and suspend s wife's license for one year. :

Separately Jast year, the state Labor Department fined Pike $250 for not providing toilet or
: ‘han¢-washhxg facilities for men worldng in the fields longet than five hours. The department also
said Pike violated regulations by failing t0 provide transportation {0 such facilities.

pike, who continues touse workers suppliedbythe Growers Association, declined comment.
A father cares for his son o

The day his son fell, Carmelo Fuentes' father got the' news from the Jocal recruiter in Ciudad
del Maiz. Porfirio Fuentes 4ecided he had to go 10 Chbapel Hill, where Carmelo was hospitatized.

Nurses at the hospital taught Porfirio how to bathe his son in ped. Back home in October
- 1998, Porfirio showed his family. .

Ayeai later, the daily ritual is familiar. The family team massages Carmelo's lifeless Limbs |
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and washes bis dkin under the light o£a single bulb hanging from the ceiling, An 0l shoebox seTves

as a makeshift Jampshade.
arolina. |

eet donated by friends inNorth C

<hadow as family members

{o catch the dance of light and
» he repeats from the end of the

sign: "My son, Y son,
bed, wigghing his fingers from Carmelo.
At dusk, Porfirio places 2 Bible under each comet of Carmelo's mattress
nightly reading, this time from the O1d Testament's Song of Solomon- :
every night, Porfirio

" Nightfall cools the concrete-block hut. Ashe does
he can sleep next to hig son. He wants to be bere

from a corner of the room §0
condition changes.’
Porfirio hopes his son

"1 cry every night. Bvery night.” “

- move around
and begins the

drags an old matiress
in case Cammelo's

will recover but succumbs t0 sadpess in the dark.



APPENDIX NO. 5

There is a substantial body of work that addresses issues raised by current and
past guest worker programs in the United States and in California. Below is a
very short list. ‘ : '

—Craig, Richard B. The Bracero Program: Interest Groups and Foreign Policy, 1974,
U. Texas Press. ' . -

' _Galarza, Emesto. Merchénts of Labor: The Mexcian Bracero Story,1 964, Rosicrucian
Press (a classic) I o

—-Gamboa, Erasmo. Mexican Labor and Woﬂd War |l : Braceros 'ih the Pacific
Northwest, 1942-1947, 2000, Columbia Classics reissue-.

—Herrera-Sobek, Maria, The Bracero Experience : Elitelofe Versus Folkiore, 1979 &
1987, UCLA Latin American Studies V 43. B . :

—Kirstein, Peter N., Anglo over Bracero: A History of the Mexican Workerin the United
States from Roosevelt to Nixon, 1977, R & E Associates.

_Reisler, Mark. BY the Sweat of their Brow: Mexican Immigrant Labor in the United
States, 1900-1940, 1976, Greenwood Press, 1976. ‘ ;

_ _Wilkinson, Alec. Big Sugar: Seasons in the Cane Fields of Florida, 1983, Alfred A.
Knopf (originally in New Yorker magazine; won RFK Memorial Book Award).
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